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Legal Issues Involved in International Trade  

Exporters must comply with US export laws and other US laws that apply to overseas business transactions. They must also consider the legal implications that global business transactions create in terms of intellectual property, sales and rep contracts, dispute resolution, and shipping and customs issues. Last but not least, foreign standards and product regulations must also be obeyed 

***US Export Laws: See Market Entry Step 2: US Export Compliance Handouts.
Review
1. Classify product –schedule B

2. Determine jurisdiction Commerce -EAR 99 regs or State -ITAR for defense articles

3. Get license if required- varies by item, country, use

4. File automated EEI-SED for licensable items and all shipments with any individual schedule b item over $2500.SED is only used by US Customs
5. Check denied party lists

6. Keep Paper work for five years
Section 1- US Laws Governing International Transactions 
Antitrust laws exist worldwide to encourage competition and provide consumers with competitive products. In addition, US antitrust laws may apply to business conducted outside the USA. US companies must not disobey the antitrust laws of host countries. The Effects Doctrine provides for US courts to assume jurisdiction when the conduct of a US firm operating outside the US has a "direct, substantial, and foreseeable effect" on US commerce. The Sovereign Compliance Doctrine allows a US firm to defend its actions if its actions were compelled by a foreign state, but they must prove the action was compulsory, not encouraged or suggested.
The Foreign Corrupt Practices Act (FCPA) is a federal law that prevents bribery in international transactions. It is illegal for any person or company in the US to make a corrupt payment to a foreign official to obtain or keep business. Any company officer, director, employee, agent of the company, or any stockholder acting on behalf of the company in the US must abide by the FCPA. The FCPA prohibits paying, offering, or promising to pay or authorizing to pay, or offer money or any kind of consideration to foreign officials with a corrupt intent, intended to induce the recipient to misuse his official position to wrongfully direct business to the person offering payment.  The offer itself is a violation of the statute whether it succeeds or not. The FCPA penalizes companies, individual staff, and company officers for violations. Companies-pay fines of up to $1 million. Individuals-pay fines up to $10,000 which can’t be paid by the company and face prison terms of up to 5 years. Civil penalties and injunctions may also be sought against any act or practice that violates the FCPA anti-bribery provisions. A person or firm found in violation, or merely indicted, can be barred from business with the federal government, and may become ineligible to receive export licenses. 
Anti-Boycott Regulations: Anti-Boycott Regulations The United States has an established policy of opposing restrictive trade practices or boycotts fostered or imposed by foreign countries against other countries friendly to the United States. In general, these laws prohibit U.S. persons from participating in foreign boycotts or taking actions that further or support such boycotts. The laws are administered by the Bureau of Industry and Security.
Anti-Dumping Regulations: If a company exports a product at a price lower than the price it normally charges on its own home market, it could be said to be “dumping” the product. Many governments take action against dumping in order to defend their domestic industries.
Sources Section 1:  www.export.gov/regulation/exp_reg_legal_res.asp www.bis.doc.gov/complianceandenforcement/antiboycottcompliance.htm 
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Section 2- Protecting Intellectual Property Rights Abroad                                                                        
Intellectual Property (IP) protection is critical for small and medium sized enterprises (SMEs) as globalization and technology advance. The intangible nature of IP and inconsistency of standard practices creates challenges for US firms that want to protect their inventions, brands, and methods in foreign markets. 
What Is Intellectual Property (IP)? The World Intellectual Property Organization (WIPO) defines intellectual property (IP) as “creations of the mind: inventions, literary and artistic works, and symbols, names, images, and designs used in commerce.” More specifically, intellectual property refers to a broad collection of rights relating to such matters as works of authorship, which are protected under copyright law; inventions, which are protected under patent law; marks, which are protected by trademark law; as well as trade secrets, designs and other related rights. It is important to note that these forms of intellectual property are very different and the protection afforded under each serve different purposes. Intellectual property rights (IPRs) give the owners of ideas, inventions, and creative expression the right to exclude others from access to or use of their property for a certain period of time. Global treaties and laws of various countries vary widely  in terms of the degree of protection and enforcement. To learn more about IPRs go to WIPO website.
The three common vehicles for protecting IP are patents, trademarks, and copyrights. The US provides a wide range of protection for IP through the federal registration of trademarks and service marks; through federal patent and copyright protection; and, under state laws, through protection of trade secrets and marks. Federal protections only extend in the US and its territories and possessions not in other countries. 

How is IP Protected Internationally? If you need full patent rights in another country you must apply in that country. For specific intellectual property laws and requirements of individual countries go to WIPO guide to Intellectual Property Worldwide. Some advantages and minimum standards for the protection and enforcement of IP exist under treaties & international agreements. Copyright protection is automatic in all Berne and WTO countries without any formality (such as registration, copyright notice, etc.), and is extended on the basis of national treatment–that is, a U.S. author suing in France under French copyright law is entitled to the same protection as a French author suing in France under French copyright law. The World Trade Organization (WTO) agreement on trade-related aspects of intellectual property rights (TRIPs) upgraded standards of protection for a full range of IPR and provides for the effective enforcement of those standards both internally and at the border. The TRIPs Agreement is the first multilateral IP agreement enforceable between governments. The agreement has a strong dispute settlement mechanism to resolve disputes. 
Should you seek International protection for your IP? In some cases it may be best not to seek patent protection in order to safeguard trade secrets or sensitive info that may be published in the patent process. In any case, the first step in determining if IP protection is right for you is to secure specialized legal counsel. In addition to obtaining patent protection, you should also protect your trade secrets through confidentiality provisions in employment, licensing, marketing, financing, distribution, and joint venture agreements. 
How Do I Obtain Patent, Trademark, Or Copyright Protection In Another Country?                                                    
Patents: A patent is a legal instrument that gives its owner certain exclusive rights for an invention. Most patents are directed to a new or improved product or process or a new technical solution to a problem. In the US, once secured patents generally provide protection for 20 years from the date the application was filed. US Patent & Trademark Office (USPTO) patents only protect the patent owner in the US. For protection of  non US activity, you will need to file for patent protection from foreign patent offices in each country. The Patent Cooperation Treaty (PCT) streamlines this process. You file one global patent application with the USPTO and concurrently seek protection in up to 115 countries. For US inventions, U.S. law prohibits filing abroad without a USPTO foreign filing license unless six months have elapsed since filing a U.S. application. 
PATENT HELP: Go to USPTO website or call Patent Assistance Center at 1-800-786-9199 or (703) 308-4357. File for a U.S. patent electronically at USPTO’s Electronic Filing System. File for an international patent under the PCT at USPTO website. PCT details are is also available on the WIPO website. 

Trademarks: A trademark is a word, name, symbol, or device that identifies and distinguishes the source of goods used in trade. In short, a trademark is a brand name. Service marks perform the same function for businesses dealing in services rather than goods. In the US, rights to trademarks, service marks, and other marks are acquired through use, registration, or prior foreign registration. However, in most countries, trademark rights are acquired only through registration, and many countries require local use of the registered mark to maintain the registration. Whether a given mark can be registered in a particular country will depend on the law of that country. For example, some countries do not protect service marks. The US is not a member of any agreement under which a single filing will provide international protection. 
TRADEMARK HELP: Go to USPTO website or call Trademark Assistance Center 1-800-786-9199 or (703) 308-9000. File a trademark application electronically at Trademark Electronic Application System (TEAS).
Copyrights: A copyright protects original works of authorship. In the US, this protection gives the owner the exclusive right to reproduce, prepare derivative works, distribute copies, or perform or display the work publicly. No “international copyright” provides universal protection for your work throughout the world. However, securing copyright protection has been greatly simplified under international copyright treaties and conventions, such as the Berne Convention and the WTO TRIPS Agreement. In most countries, including the US, registration is typically not required. A small number of countries, however, offer little or no protection for the works of foreign nationals. Ultimately, copyright protection depends on national law. Before publishing a work anywhere, it is advisable to investigate the scope of protection available, as well as the specific legal requirements for copyright protection in countries in which protection is desired. 
COPYRIGHT HELP:  Go to U.S. Copyright Office website or call (202) 707-5959. Some users may be able to register a copyright electronically at  CORDS Electronic Registration System.
How Are Intellectual Property Rights Enforced Abroad? The ease of IPR enforcement depends on local law, the resources of the intellectual property owner, the attitude of local officials, and many other factors. In the US and many countries, intellectual property owners pursue infringement claims through civil litigation. Internationally, avenues to address IP infringement vary by country, and will be dictated by local law. As required by the TRIPs Agreement, criminal procedures and penalties in cases of willful trademark counterfeiting and copyright piracy must also be available in WTO member countries. It is important to seek proper legal advice on any issues related to IPR enforcement. For more info on enforcement and dispute resolution go to WIPO SME website click on IP for Business.
Help with Intellectual Property Rights Violations







                                    Strategy Targeting Organized Piracy (STOP!) The Strategy Targeting Organized Piracy (STOP!) seeks to break criminal networks that traffic in fakes, stop trade in pirated & counterfeit goods at the US border, block bogus goods worldwide and help small businesses secure and enforce their rights in overseas markets.         

Report IPR Infringement If your IP rights have been, or may be adversely affected by a pirated or counterfeit goods, file an electronic complaint  with the International Trade Administration’s Trade Compliance Center.
For more information: Visit the USPTO — Office of PCT Legal Administration at: www.uspto.gov/go/pct. Users can access forms, receive guidance and sign up to receive regular updates on this site.  If your questions are not answered online, try the PCT Help Desk Tel: (703) 305-3257 or Fax: (703) 305-2919.          The World Intellectual Property Organization may also offer information at: www.wipo.int/pct/en/index.html


Source: http://www.export.gov/regulation/exp_tic_ipr_article.asp
Section 3- International Contracts:  
· Key Contractual Issues to consider- 

- What contract language has jurisdiction? If contract is written in two languages stipulate which version is the 
  controlling version.
- What country will litigate disputes? Local laws may stipulate which laws will apply. Many suppliers define the  

  UN convention or contracts for International Sale of Goods (CISG) as source of resolution or defer to
  international court of arbitration of the International Chamber of Commerce
- Avoid provisions contrary to US and foreign customs and local laws: This includes Export Administration  
  Regulations (EAR), non-diversionary re-export laws, State Department Regulations (ITAR),  US anti-trust    

  laws, foreign corrupt practices act, anti-boycott laws. 
-Be sure pricing meets all applicable laws.  
-What clauses and sub-agreements are recommended -allowed? This includes extension, termination, transfer, reassignment etc, non-compete clauses and patent and trademark policies and responsibilities. 

- Who will be involved in the agreement (distributors, sales representatives, manufacturers)? 
- When will the contract terms take effect and how long will they be in effect? 
- Will the agreement be exclusive? 
- How will the companies involved comply with government regulations? 
- How and where will disputes regarding the contract be settled? 
- What will the terms of payment be? 
- Under what circumstances may the contract be changed or terminated, and by whom? 
- What are the prices to be specified in the contract? 
- How will training of the foreign company's personnel be handled, and who will pay for it? 
- What information is considered confidential? 
- Who will have responsibility for obtaining customs clearance? 
- What information will the foreign company supply to the exporter (sales reports, names of active prospects, government regulations dealing with imports, etc.)? 
- What responsibilities are involved regarding claims and warranties? 
- What products or services will be covered by the agreement? 
- What is the sales or distribution territory covered by the agreement?
After these questions are answered and details such as the nature of the transaction, the parties involved, and the country targeted are provided, a good lawyer can help draft a formal contract. 
Three types of contracts and key issues  
- Sales contracts: Similar in form and function to domestic sales contracts: they constitute an agreement between a seller and a buyer to exchange a set amount of goods or services, within a set time frame, for a set price. Since 1988, international sales contracts of U.S.-based firms have been governed by the rules of the United Nations Convention on Contracts for the International Sale of Goods (CISG). This agreement applies to international sales contracts just like Uniform Commercial Code applies to domestic sales contracts. The CISG automatically applies to any international sales contract between signatory countries. One provision in the CISG allows the parties to opt out of conforming to the CISG regulations entirely, but this must be expressly stated in the contract. The CISG regulates the contract formation process and several specific elements of the contract, such as the rights and obligations of each party and the method for resolving disputes (usually arbitration). An experienced lawyer who specializes in international business can help your company understand the implications of the CISG and create a CISG Conforming contract to protect both parties.

- Distribution/agency/representative contracts: 
Agent: Commissioned sales. Overseas, an agent is the equivalent of a manufacturer's rep here in the U.S. They use the firm's product literature and samples to present the product to potential buyers and usually work on a commission basis, assume no responsibilities or risks, and are under contract for a definite period of time. The advantages of using agents are greater control of performance, resale, pricing etc.

Foreign distributor:  Mark-Up. Distributors buy goods and re-sell them at a profit. They usually handle non-competitive but complementary product lines. They generally carry an inventory of products and a sufficient supply of spare parts at facilities staffed by trained personnel. Payment terms and length of association are established by contract. New exporters prefer distributors since they require minimum economic and management involvement. A distributor’s value is they provide the exporter with a local sales force and office, the ability to import into the distributor's country, and knowledge of local customs and business practices. The exporter reduces his risk since the distributor will buy for his account and re-sell. If an exclusive contract is offered, the agent or distributor is likely to offer lower prices, feel more loyal, and establish long-term relations. However, if the distributor or agent fails to perform its duties as expressed in the contract, the exporting company is likely to lose sales and incur a financial loss.

- Technology transfer and licensing contracts: Royalties. Firms offer technological know-how or other intellectual property to a foreign business in exchange for some type of compensation. Generally, the exporting firm engages a foreign party to manufacture or merchandise a technology-oriented product. Tech- transfers can be accomplished through licensing agreements, or a U.S. firm can use a transfer of technology as part or all of its contribution to a joint venture abroad. The joint venture  would then use the technology to manufacture and market the product or component. The U.S. firm's return would be a percentage of ownership of the joint venture. US companies create tech- transfer agreements for several reasons, for example: lack of capacity in US manufacturing facilities, high-shipping costs, restrictive trade barriers, a weak R&D department, or inadequate marketing capability abroad. Tech- transfer arrangements offer access to foreign markets without additional capital. Many countries place restrictions on tech- transfer agreements so that licensees in those countries have more rights than the foreigners so be sure to look into country-specific restrictions.
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Source Section 3: http://globaledge.msu.edu/academy/HpgdtmLH/24/00_legal_aspects_of_exporting/ie5/index.html?dhtmlActivation=inplace
Section 4- Dispute Resolution:
While TRIPS and UN CISG may help with court litigation of IPR, payment and delivery disputes, there may be instances where court administration is undesirable. Alternative dispute resolution (ADR) such as arbitration and conciliation are non court dispute resolution methods. 
There are two forms of ADR-. Arbitration is a procedure in which two disagreeing parties present their arguments to a neutral, third-party arbitrator and agree to be bound by the arbitrator's decision. Conciliation does not even resort to an arbitrator, but relies wholly on the cooperation of the disputing parties with the conciliator to reach a settlement, rather than an arbitral award. 
There are several reasons to use arbitration:
· The law used is specified in the contract –ensuring familiarity with the applicable law for both parties. 
·  Costs are more predictable and procedures are more flexible than those of courts. 
·  Arbitrators are more expert and experienced than judges in national courts. 
·  Arbitration decisions are efficiently enforced in the courts of  more than 60 signatory countries of the UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards  
When creating a contract for an international transaction, consider including a clause specifying arbitration as the dispute resolution mechanism. Arbitration contrasts should include the choice of location for proceedings, language, the number of arbitrators and manner of their appointment, and whether arbitrators can act as amicable intermediaries (i.e., apply equitable doctrines) 

The International Chamber of Commerce (ICC) International Court of Arbitration handles arbitration proceedings. It is not a court. It is the administering body that ensures arbitral wards adhere to ICC's Rules of Arbitration and Rules of Conciliation. ICC’s arbitral awards are granted more international recognition than traditional national court judgments. To request arbitration, send a written request to the Secretariat of the Court of Arbitration through its National Committee in English or French and include the following information:
The full names of the parties and their addresses; the circumstances of the case; the reason for the request; all original documents or copies proving the existence of the arbitration agreement; number of arbitrators sought.

International Court of Arbitration:  In ICC administered arbitration, the Court serves the following functions:

1. Determine if there is a legitimate reason for arbitration;

2. Determine the number of arbitrators;

3. Determine who will serve as arbitrator(s);

4. Determine the location of arbitration;

5. Determine the time frame for such arbitration;

6. Settle challenges against the arbitrator(s);

7. Ensure that the arbitrator(s) are adhering to the guideline of the ICC Rules of Arbitration;

8. Determine arbitrator(s) fees and expenses; and

9. Examine arbitral awards. 

Sources Section 4: 
WTO Dispute Settlement Gateway http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm 

UN CISG http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG.html ICC http://www.iccwbo.org/
http://globaledge.msu.edu/academy/HpgdtmLH/24/00_legal_aspects_of_exporting/ie5/index.html?dhtmlActivation=inplace
http://www.iccwbo.org/ 

Legal Aspects of an International Trade Business (or, How to Succeed Without Worrying, Thanks to a Good Lawyer!) Presented by: Daniel C. Fleming, Esq. <dfleming@wongfleming.com> Wong Fleming, P.C.www.wongfleming.com                                                                                          2035 Lincoln Highway, Suite 1050 PO Box 985 Edison, NJ 08818-0985 (732) 248-4111                                                               Written by: Daniel C. Fleming, Esq. and Aurora Aragon, Esq.All rights reserved to Wong Fleming, P.C. exclusively. Any reproduction of this paper for profit is strictly prohibited. 

Section 5 – Foreign Regulations

Each Country Is Unique
· General “import regulations” & “customs bodies”

· Product specific regulations & standards and industry bodies

· Examples: UL, CE , Triple C, AQIS, Rohs, Weeh Reach,  EU Metric directive, NEW UMC 2004/108/EC
Regulations or Product Specifications are Imposed to: 
· Protect the health of their citizens-like FDA regulations

· Enforce compliance with environmental controls 

· Ensure compatibility with local electrical/measurement systems -like BETA/VHS

· Restrict  flow of goods embargoed countries 

· Censor access: from places deemed inappropriate cultural influences

· Safeguard domestic industries to protect them from foreign competition-EU regs 
Foreign Regulations are Complex & Cumbersome 

· Often referred to as non-tariff barriers 

· Some countries accept self certification or widely used tests-others don’t.

· Product may need modification to meet foreign regs/engineering & design standards 
· Even if no regulation requires it you may want to modify product to conform to geographic and climatic conditions, buyer preferences, or standards of living

Agriculture-Specific Requirements and Certifications:  Ag exports require a number of unique documents/certifications from  US and destination country. (Foreign Agricultural Service Regs, USDA)
European CE Marking Guidance:  CE Marking and certification are required on most manufactured goods marketed in the European Union. Learn if your product requires a CE Marking and how to get one.
China Compulsory Certification (CCC Mark) CCC Marking and certification are required on many manufactured goods marketed in the China. Learn if your product requires a CCC Mark and how to get one. 
ISO Standards The International Organization for Standardization (Organisation internationale de normalisation), widely known as ISO, is an international standard-setting body composed of representatives from various national standards organizations. 
Packaging and Recycling Laws Packaging and recycling laws in other countries have been growing in importance for U.S exporters and can affect their ability to sell abroad. Many countries have passed packaging and recycling laws. U.S. exporters need to ensure that their packaging materials are compliant with their importer’s domestic regulations.
Onerous or Discriminatory Certifications, Standards and Regulations Where particularly onerous or discriminatory barriers are imposed by a foreign government, a U.S. company may be able to obtain help from the U.S. Government to press for their removal. In these cases, the firm should:
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	File an online complaint with the Trade Compliance Center
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	Contact the U.S. Trade Representative (USTR) in Washington DC at 202-395-3000.


Additional Legal Resources: 

WTO Standards http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm4_e.htm
New York Public Library http://www.nypl.org/research/sibl/trade/regs.html 

US Gov Foreign Standards Page http://www.export.gov/regulation/exp_reg_foreign_std_cert.asp 

NIST http://www.nist.gov/
WTO IPR Gateway http://www.wto.org/english/tratop_e/trips_e/trips_e.htm
WTO Dispute Settlement Gateway http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm
WTO Regional Trade Agreements http://www.wto.org/english/tratop_e/region_e/region_e.htm
ELAN –USBA Export Legal Assistance Network  http://www.export.gov/regulation/exp_reg_ELAN.asp
IPR Legal Assistance:  One-hour free consultation via UPSTO http://www.stopfakes.gov/int_ipr_ap.asp  
US Gov. Legal Considerations site:  http://www.export.gov/regulation/exp_reg_legal_res.asp
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