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Distributor Agreements & Evaluation Tips
In many small businesses, the key to success depends on how well you can distribute your product. For example, if your company's products are retail items — such as food items, apparel, or kitchen appliances — you will likely want to find an experienced distributor with a great sales force and contacts.  The distributor may then contract with dealers or large chains to sell your product.  The key to your relationship with the distributor is the Distribution Agreement. Although the distributor will likely prefer to use his own form of Distribution Agreement (which will likely be one-sided in his favor), consider the following key terms in the negotiations: 

Territory and markets: The contract must clearly describe the distributor's territory or business area. The contract should define the geographic market and customer category. For example, you may want your company to handle certain major customers (like national accounts) directly and the distributor to handle other outlets. Will the territory be broad (such as the entire U.S.) or narrow (such as Hackensack, New Jersey)? 

Exclusive versus nonexclusive: The contract should specify whether the distributor is to have exclusive or nonexclusive rights to the company's products in a particular territory. But be careful here, you don't want to give exclusivity for one territory or market if you face significant risk of lousy performance by the distributor. If you are going to give exclusive rights, consider setting sales goals that the distributor has to meet in order to maintain exclusivity. 

Obligations of the distributor: The distributor's obligations must be spelled out. Ideally, you want a clause that says the distributor must use its "best efforts to market your products," although the distributor will resist this phrase. So, consider setting forth in the contract the specific steps that the distributor must take: contacting all key potential customers, appointing dealers, preparing marketing material and promotional activities, etc.

Trademarks and logos: The Distribution Agreement should prohibit the distributor from using the company's name, trademark, and logos in advertising, point of sale activities, and marketing materials except as provided in the Distribution Agreement or with the company's prior written consent. This restriction is important to ensure that your company's goodwill, reputation, and brand name are not hurt by the distributor's activities.

Product issues: The contract needs to clearly identify the product or products that the Distribution Agreement covers. The agreement may also cover the issue of product availability, delivery, and allocation of product among other distributors. The Distribution Agreement should also cover how the distributor will handle product inventory and what rights of return will be available.

Service: Decide the terms for servicing the product. Will the distributor handle product servicing or warranty claims? Does the distributor have the expertise to do so? How will you compensate them for product servicing?

Price: The contract needs to provide a pricing section. Generally, the price follows a schedule or the seller announces the price from time to time. The seller then typically provides an agreed discount to the distributor. You need to maintain flexibility on the price you can charge for your products.

Payment terms: Industry practices often dictate payment terms. Ideally, you will get an up-front deposit on a distributor's order with full payment due either 30- or 60-days after shipment. Make sure that you are comfortable with the distributor's creditworthiness. 

Contract term and termination: The distributor's term of the appointment and how such a term can be terminated or reviewed are very important issues in a Distribution Agreement. Try to get the right to terminate the contract for any reason, as long as you give 60-90 days notice. This gives you maximum flexibility to get out of a relationship that isn't working. Also, add a provision that allows you to immediately terminate the contract if the distributor breaches its obligations or becomes bankrupt or insolvent. You must also address what happens after termination with respect to products, sums owed, and servicing obligations. 

Distribution Agreements can be complicated. You should find out industry practice and see sample contracts from different distributors. Ask the distributors for their form of contracts. 
Contractual Issues- Distribution Agreements 

· What is contract language, jurisdiction-what country will litigate disputes?                       

· Local laws may stipulate which laws will apply. Many suppliers define the UN convention or contracts for International Sale of Goods (CISG) as source of resolution or defer to international court of arbitration of the International Chamber of Commerce. If contract is written in two languages stipulate which version is the controlling version
· Avoid provisions contrary to US and foreign customs and local laws:                                         

This includes Export administration regulations, non-diversionary re-export laws,  ITAR,  US anti-trust laws, foreign corrupt practices act, anti-boycott laws. 

· Be sure pricing meets all applicable laws.  
· What clauses and sub-agreements are recommended/allowed
· This includes extension, termination, transfer, reassignment etc.. Non-compete clauses. Patent and trademark policies and responsibilities. 

Note: Exclusive distributor agreements require the most due diligence  
Protect Yourself: 10 things to Cover in all Agreements:
1. Partner type- Agent, rep. or distributor and exclusivity/confidentiality terms. 

2. Term: start and end date of agreement 

3. Liability: How will third-party agreements be handled? Must they come through you or can they act on your behalf and bind you?

4. Scope: What products and area are covered? Who handles leads you get directly? How will you handle Inquiries, referrals, complaints?  

5. Duties: What will they handle? marketing, sales, inventory, billing, shipping, installation, servicing, tech-support, training, translation

6. Language: What language will be used to communicate?

7. Support: How will you support them? training, marketing, product supply

8. Price: What is your pricing and re-sale pricing policy. Who will pay taxes and tariffs

9. Other Costs: How will you handle future and unknown costs? Risk of loss? 

10. Performance: What is expected, how is that monitored, what reports are required 
Don’t get Stuck with a Poor Performer… 7 things to Consider re: Dismissal
1. How long before agreement evaluated? Re-negotiated? 

2. Is there an escape clause? Is escape clause legal/ binding in that country? 

3. What constitutes grounds for cancellation? How much notice is required and by what method? Registered mail? 

4. What rights will expire on dismissal or be given up by either party on dismissal?  

5. What will happen to inventory on cancellation? Do they need to return it you? 

6. Is there a penalty if either party cancels? 

7. How and what compensation must be paid on dismissal?

Note: Exclusive distributor agreements require the most due diligence. Avoid exclusivity until results are proven or extend for limited trail basis. 

 Don’t Get Cheated …4 things to Consider re: Compensation 
1. How will they be compensated and what currency will be used

2. Will payment be % ex-factory or CIF? Fixed or graduated? 

3. When will payment be made? Aim to motivate the “partner’ but protect your interests. Consider sliding scale commissions as key benchmarks are met. It is best to try to grow sales and market share

4. What are performance goals short-term / long-term? Consider specifying them in terms of volume and growth.

NOTE: If you pay commissions on commercial invoices you will be paying commission for freight and other non product related items. 

Agent/Distributor Qualifications Checklist 
The following factors should be considered in evaluating prospective overseas representatives. Their significance varies with the products and countries involved. The questions should be tailored to the needs of the company seeking a rep. 

Sales force 
• Number and location of sales staff. 

• Would the rep need more staff to service your account effectively? Would it be willing add staff? 

• How is its sales staff compensated? Are any incentive or motivation programs offered? 

• How is its sales staff trained? Would it pay or share costs of Egypt-based training if needed? 

Sales performance 
• Sales volume for the past five years. If growing, why? If not, why not? 

• Sales goals for next year; based on what assumptions? 

• What sales volume does it foresee for your products? Based on what? Is this adequate for you? 

Territorial coverage 
• Current territory served. Is that the coverage you need? 

• How does it serve more distant areas within its territory -- resident staff, branch offices? 

• Would it be willing to strengthen coverage in areas you consider important? 

Companies/products represented 
• How many and which companies/products does it currently represent? Is this a manageable level? 

• Would you be the primary supplier? What priority would you receive? 

• Would your products fit well in this mix? 

• Do you compete with any of the companies/products represented? 

Customer profile 
• What end-use sectors does it mainly sell to? Are these the right targets for you? 

• Who are its key accounts? What share of sales do they represent? Do they make sense for you too? 

Facilities and equipment 
• Communications facilities and preferred methods -- phone, fax, cable, E-mail, other? 

• Warehouse and stocking capacity. Is there enough for you, if you need it? 

• Customer support facilities/capabilities. Can it install and service your products if needed? 

• Training facilities/capabilities. Can it train users if needed? 

Localization capabilities 
• Can it translate your sales literature and ad copy if needed? 

• Can it alter the packaging or the product itself if needed to meet local requirement or tastes? 

Market development capabilities 
• Market research -- Does it conduct or use market research in decision-making? Can it help you assess your market potential? 

• Promotion -- Does it promote itself and the products it represents? What promotional literature is used for this? What promotional media are used? How are the results measured? How much is spent on each method? If the principals contribute, what formula is used to allocate the costs? 

Source: http://www.allbusiness.com/legal/contracts-agreements/615-1.html
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Potential Distributor Questionnaire

Part 1.

Company Name: __________________________________Web: ___________________________

Contact Person: _______________________________ Title: _______________________________
Company Address: _________________________________________________________________

Company Phone: ______________Fax: ________________E-mail: __________________________
When was the company established? _____________ How many employees?____________________

What is your annual sales volume in US Dollar?  __________________________________________
How many sales offices does your company have in your country? _____________________________

How many sales people in your company?  _______________________________________________

Do you have technical support people? __________ 
How many?  _______________________

Do you have a display room? _________________ 

What size? ________________________

Do you have a warehouse? ___________________

What size? ________________________
Are you are distributor _________ or manufacture_____________ or both___________
If you are a distributor, what products are you currently selling?_______________________________ 

Who are your competitors in your country?   What brand product do they represent?
Company:__________________________ Brands:_________________________________________
Company:__________________________ Brands:_________________________________________

What local bank are you currently using? Name:  __________________________________________   

Address: ___________________________________________________________________________

What international bank are you currently using? Name: _____________________________________

Address: ___________________________________________________________________________

Part 2: 
Are you currently representing any other companies?  _____Yes           ______No

If so, who are you representing?  And what brand products?

1. Company Name ___________________________________Web: __________________________
Company address _____________________________________________Country:_______________

Contact person ______________________ Title: _______________________________

Phone number __________________Fax number ___________ E-mail address __________________
Shipping term(s) __________________ Payment term(s) _________________________

2. Company Name ___________________________________Web: __________________________
Company address _____________________________________________Country:_______________

Contact person ______________________ Title: _______________________________

Phone number __________________Fax number ___________ E-mail address __________________
Shipping term(s) __________________ Payment term(s) _________________________

Could you please provide us your reference? 

1. Company Name _____________________________________

Company address _____________________________________________________

Contact person ______________________Phone number ________________________

Fax number ____________________   E-mail address  ___________________________

Etc…..

2. Company Name _____________________________________

Company address _____________________________________________________

Contact person _____________________Phone number ________________________

Fax number _____________________E-mail address __________________________
Etc…..
	International Prospect Profile (Agent, Representative, Distributor) 

	Your Criteria
	Market  
	 Prospect 1
	 Prospect 2
	  Prospect 3

	MY Co
	XYZ Country
	ABC Co
	DEF Co
	GHI Co

	Must Have (X) 
	International Prospect Profile 
	Have (Y/N) 
	Have (Y/N) 
	Have (Y/N) 

	 
	Key Company data 
	 
	 
	 

	 
	Address location /contact info
	 
	 
	 

	 
	Key officers
	 
	 
	 

	 
	Year incorporated- do they have established track record?
	 
	 
	 

	 
	number employees 
	 
	 
	 

	 
	Annual revenues
	 
	 
	 

	 
	Are they members of any professional organizations?  
	 
	 
	 

	 
	Manufacturer or Distributor? Brands
	 
	 
	 

	 
	 
	 
	 
	 

	 
	Market Position
	 
	 
	 

	 
	Are they connected to your end-user/customer base now? 
	 
	 
	 

	 
	Do they have an established Network of contacts? 
	 
	 
	 

	 
	What is their domestic & international customer base? 
	 
	 
	 

	 
	What is their market strategy, competitive position, market share?   
	 
	 
	 

	 
	 
	 
	 
	 

	 
	Product Focus 
	 
	 
	 

	 
	Do they carry other lines
	 
	 
	 

	 
	Do they carry competing lines
	 
	 
	 

	 
	Do they have knowledge of your competitors
	 
	 
	 

	 
	What min. sales do they require to carry your line
	 
	 
	 

	 
	What % of their time will be allocated to your product
	 
	 
	 

	 
	 
	 
	 
	 

	 
	Sales & Marketing reach
	 
	 
	 

	 
	Do they have enough capital?  
	 
	 
	 

	 
	Do they advertise, attend shows? 
	 
	 
	 

	 
	Can they offer clients normal credit terms? 
	 
	 
	 

	 
	Can they assist with market research?
	 
	 
	 

	 
	Can they assist with translations?
	 
	 
	 

	 
	How many facilities, what type, where are they?
	 
	 
	 

	 
	How will you communicate? Are computers compatible? 
	 
	 
	 

	 
	Are they sales people or order takers?
	 
	 
	 

	 
	What is the size of their sales force? 
	 
	 
	 

	 
	Are sales consistent? Growing?
	 
	 
	 

	 
	 
	 
	 
	 

	 
	Distribution and Servicing Reach
	 
	 
	 

	 
	distribution capabilities
	 
	 
	 

	 
	stock inevntory
	 
	 
	 

	 
	warehouse capabilities- bonded/other
	 
	 
	 

	 
	servicing
	 
	 
	 

	 
	stock parts for repair
	 
	 
	 

	 
	Import experience
	 
	 
	 

	 
	 
	 
	 
	 

	 
	References
	 
	 
	 

	 
	financial
	 
	 
	 

	 
	clients
	 
	 
	 

	 
	Suppliers
	 
	 
	 

	 
	Int'l references
	 
	 
	 

	 
	Overall reputation
	 
	 
	 


  Sample Agent/Distributor Search Letter 
Dear ______: 

We are seeking representation for our products in your country and would welcome your possible interest. This will briefly describe who we are, what we do, what we are looking for, and how we prefer to operate. Please refer to our Web site (www.xxxxxxxxx.com) for additional information. 

XYZ, Inc. is a leading U.S. manufacturer of two-way radio communications equipment for professional use. We offer vehicular mounted radios and base station radios. They are used by police, taxis, delivery services, etc. We are currently [exporting to ______ , but not yet in your country] [selling throughout the U.S., but not yet exporting]. 

Our firm was founded in 19__ with __ employees. We now have ___ employees, and our annual sales this past year totaled over $______. XYZ, Inc. is capitalized at over $____, has modern plant facilities, and excellent profitability. Our financial and operations can be confirmed by national credit agencies. We are also a member of the [any relevant chambers or other organizations]. 

Our products are sold in the U.S. through a nationwide network of stocking distributors who purchase direct from our factory. The distributors must have the capability to install the equipment and provide local warranty and non-warranty service. The distributor must have adequate test equipment and be willing to not only inventory our radios, but service materials as well. 

We prefer to deal with mutually exclusive distributors in each defined territory. We grant a __% discount (__% commission) from our recommended or suggested list prices and fully support our distributors with technical advice, express shipments when needed, and other support services. We would support our overseas representatives in the same way. 

It is our policy to select and work with a dealer on a trial basis using either pre-payment or payment by a confirmed, irrevocable letter of credit. After a relationship has been established, and a distributor has demonstrated they can sell and service our products profitably, we are open to other credit and payment terms. 

With kind regards, 
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